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Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )[3 Responsive to communication(s) filed on 23 November 2007 . 
2a)D This action is FINAL. 2b)E3 This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1, 453 O.G. 213. 
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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.1 14, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.1 14. Applicant's submission filed on 
November 23, 2007 has been entered. 

Response to Arguments 

2. Applicant's arguments filed November 23, 2007 have been fully considered but 
they are not persuasive. As previously stated in the Final Office Action, applicant has 
amended the claims in manner such that new matter has been added which the 
specification does not provide adequate support of such. The claims now recite each 
compartment comprising two positions for securing a test device. While specification is 
supportive of providing a cassette 4 having multiple different sized compartments 12 or 
12' there is no support for each of those compartments further having two positions or 
locations therein. Applicant asserts such amendment is supported by a number of 
specified passages as well as figures 2D and 2G. The passages do not mention a 
compartment having two positions therein. Applicant specifically provides the passage 
of page 24, lines 4-1 1 . This passage states the cuvette has first and second positions. 
The passage makes not mention of the each compartment having two positions. 
Where is this disclosed in the specification and shown in the drawings? The passage 



Application/Control Number: 10/602,352 Page 3 

Art Unit: 1797 

appears to support the examiner's position which is that while the device is said to have 
first and second positions. Those positions are in reference to the rotational position of 
the cuvette in relationship to how many of the test devices have been used accessed, 
detected, and returned to their respective compartments (see specification, page 22 
lines 4 - page line 24). Furthermore figures 2D and 2G are not illustrative of a 
compartment, but show the test device/cuvette in a position outside the cassette/holder 
(outside the compartment 12). There are no such two positions or first and second 
compartment positions as claimed. The fins 10 define the compartments, but there are 
no further defined positions in the compartments as claimed. The only referencing to 
positioning observed by the examiner is that mentioned when describing how the device 
is intended to operate. That being initially with multiple compartments of the cassette 
including a cuvette (test device). The cuvettes remain closed off or unexposed to the 
ambience until each cuvette is rotated to a operational position where an opening exists 
and when at that position the cuvettes are removed and loaded with a sample and 
tested therein. After testing, the cuvette 14 is returned via opening back to the 
compartment in the cassette and the cassette is further rotated to the next compartment 
and the process is repeated for each compartment/cuvette until all of the cuvettes have 
been employed to test a respective sample. 

Claim 18 has been amended to recite a method in which the device is removed 
from a first position in a compartment and subsequently transferred to a second position 
in the compartment. The first and second compartment positions are new matter not 
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supported by the original specification as explained above. At most a device can be 
removed from one compartment and returned to the same or a different compartment. 

In is hereby request applicant specifically point out in the disclosure where it is 
recited each compartment has two positions for used and unused devices, respectively. 
Where does the specification disclose a method in which the device is used specifically 
in the manner as claimed? 

In view of such the previous rejection in relevance is hereby maintained. 

Due to the inclusion of new matter the art rejection of the apparatus claims has 
been withdrawn. 

Specification 

3. The lengthy specification has not been checked to the extent necessary to 
determine the presence of all possible minor errors. Applicant's cooperation is 
requested in correcting any errors of which applicant may become aware in the 
specification. 

Claim Rejections - 35 USC §112 

4. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

5. Claims 1-18 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
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had possession of the claimed invention. As previously explained in the prior Office 
Action and herein, there is no support for each compartment having first and second 
test device positions or a method of use as claimed. The new unsupported matter 
should be canceled from the claims and the claims amended to reflect the invention as 
disclosed in the specification. 

6. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

7. Claims 4-5, 11, 13 and 16 are rejected under 35 U.S.C. 112, second paragraph, 
as being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

Claim 4-5 as amended suggests a test device is arranged in each position, 
however claim 1 only references a single test device and does not specify which 
position the device is located. As such the claim should read "may be arranged" rather 
than "is arranged". 

As to claim 11, there is no antecedent basis for "the measuring chambers in line 

8. 

The claim should be amended as follows: 

11. (Currently Amended): An apparatus according to claim 1 further comprising: 

a pump for aspirating liquid sample through a liquid sample 

path; 

a liquid sample path for providing liquid sample to a 
measuring chamber and to a filter; 

a measuring chamber in fluid communication with the liquid 
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a filter operationally engaged with a the pump for facilitating 

sample introduction through the liquid sample path into the measuring chambers; 

a sample entry port of in the test device and in fluid 

communication with the liquid sample path which extends between the sample 
entry port and the measuring chamber and filter; and 

a moaour i ng chamber i n f l u i d communicat i on w i th tho l iquid 

sampl e path . 

As to claim 13, the term "has" in line 2 should be deleted and replaced with a 
proper transitional phrase such as "comprising". 

Claim 16 references the test device, however claim 13 claims a plurality of test 
devices. As such it is unclear what test device is being referenced in claim 16. The 
claim should be amended to read "a test device may be arranged" in lines 2 and 4. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to /Brian R. Gordon/ whose telephone number is 571-272- 
1258. The examiner can normally be reached on M-F, 1st Fri. Off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on 571-272-1267. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Brian R Gordon/ 
Primary Examiner 
Art Unit 1797 
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